
507 

Environmental Protection Agency § 35.929–1 

payments for that period in a lump 
sum by June 30, 1980, or in equal annual 
installments prorated from July 1, 1979, 
over the remaining industrial cost re-
covery period. 

§ 35.929 Requirements for user charge 
system. 

The Regional Administrator shall ap-
prove the grantee’s user charge system 
and the grantee shall implement and 
maintain it in accordance with § 35.935– 
13 and the requirements in §§ 35.929–1 
through 35.929–3. The grantee shall be 
subject to the noncompliance provi-
sions of § 35.965 for failure to comply. 

§ 35.929–1 Approval of the user charge 
system. 

The Regional Administrator may ap-
prove a user charge system based on ei-
ther actual use under paragraph (a) of 
this section or ad valorem taxes under 
paragraph (b) of this section. The gen-
eral requirements in §§ 35.929–2 and 
35.929–3 must also be satisfied. 

(a) User charge system based on actual 
use. A grantee’s user charge system 
based on actual use (or estimated use) 
of waste water treatment services may 
be approved if each user (or user class) 
pays its proportionate share of oper-
ation and maintenance (including re-
placement) costs of treatment works 
within the grantee’s service area, based 
on the user’s proportionate contribu-
tion to the total waste water loading 
from all users (or user classes). To in-
sure a proportional distribution of op-
eration and maintenance costs to each 
user (or user class), the user’s contribu-
tion shall be based on factors such as 
strength, volume, and delivery flow 
rate characteristics. 

(b) User charges based on ad valorem 
taxes. A grantee’s user charge system 
(or the user charge system of a sub-
scriber, i.e., a constituent community 
receiving waste treatment services 
from the grantee) which is based on ad 
valorem taxes may be approved if it 
meets the requirements of paragraphs 
(b)(1) through (b)(7) of this section. If 
the Regional Administrator determines 
that the grantee did not have a dedi-
cated ad valorem tax system on De-
cember 27, 1977, meeting the require-
ments of paragraphs (b)(1) through 
(b)(3) of this section, the grantee shall 

develop a user charge system based on 
actual use under § 35.929–1(a). 

(1) The grantee (or subscriber) had in 
existence on December 27, 1977, a sys-
tem of ad valorem taxes which col-
lected revenues to pay the cost of oper-
ation and maintenance of waste water 
treatment works within the grantee’s 
service area and has continued to use 
that system. 

(2) The grantee (or subscriber) has 
not previously obtained approval of a 
user charge system on actual use. 

(3) The system of ad valorem taxes in 
existence on December 27, 1977, was 
dedicated ad valorem tax system. 

(i) A grantee’s system will be consid-
ered to be dedicated if the Regional Ad-
ministrator determines that the sys-
tem meets all of the following criteria: 

(A) The ad valorem tax system pro-
vided for a separate tax rate or for the 
allocation of a portion of the taxes col-
lected for payment of the grantee’s 
costs of waste water treatment serv-
ices; 

(B) The grantee’s budgeting and ac-
counting procedures assured that a 
specified portion of the tax funds would 
be used for the payment of the costs of 
operation and maintenance; 

(C) The ad valorem tax system col-
lected tax funds for the costs of waste 
water treatment services which could 
not be or historically were not used for 
other purposes; and 

(D) The authority responsible for the 
operation and maintenance of the 
treatment works established the budg-
et for the costs of operation and main-
tenance and used those specified 
amounts solely to pay the costs of op-
eration and maintenance. 

(ii) A subscriber’s system based on ad 
valorem taxes will be considered to be 
dedicated if a contractual agreement 
or a charter established under State 
law existed on December 27, 1977, which 
required the subscriber to pay its share 
of the cost of waste water treatment 
services. 

(4) A user charge system funded by 
dedicated ad valorem taxes shall estab-
lish, as a minimum, the classes of users 
listed below: 

(i) Residential users, including sin-
gle-family and multifamily dwellings, 
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and small nonresidential users, includ-
ing nonresidential commercial and in-
dustrial users which introduce no more 
than the equivalent of 25,000 gallons 
per day of domestic sanitary wastes to 
the treatment works: 

(ii) Industrial and commercial users; 
(A) Any nongovernmental user of 

publicly owned treatment works which 
discharges more than 25,000 gallons per 
day (gpd) of sanitary waste; or a vol-
ume of process waste, or combined 
process and sanitary waste, equivalent 
to 25,000 gpd of sanitary waste. The 
grantee, with the Regional Administra-
tor’s approval, shall define the 
strength of the residential discharges 
in terms of parameters including, as a 
minimum, biochemical oxygen demand 
(BOD) and suspended solids (SS) per 
volume of flow. Dischargers with a vol-
ume exceeding 25,000 gpd or the weight 
of BOD or SS equivalent to that weight 
found in 25,000 gpd of sanitary waste 
are considered industrial users. 

(B) Any nongovernmental user of a 
publicly owned treatment works which 
discharges wastewater to the treat-
ment works which contains toxic pol-
lutants or poisonous solids, liquids, or 
gases in sufficient quantity either sin-
gly or by interaction with other 
wastes, to contaminate the sludge of 
any municipal systems, or to injure or 
to interfere with any sewage treatment 
process, or which constitutes a hazard 
to humans or animals, creates a public 
nuisance, or creates any hazard in or 
has an adverse effect on the waters re-
ceiving any discharge from the treat-
ment works. 

(iii) Users which pay no ad valorem 
taxes or receive substantial credits in 
paying such taxes, such as tax exempt 
institutions or governmental users, but 
excluding publicly owned facilities per-
forming local governmental functions 
(e.g., city office building, police sta-
tion, school) which discharge solely do-
mestic wastes. 

(5) The grantee must be prepared to 
demonstrate for the Regional Adminis-
trator’s approval that its system of 
evaluating the volume, strength, and 
characteristics of the discharges from 
users or categories of users classified 
within the subclass of small nonresi-
dential users is sufficient to assure 
that such users or the average users in 

such categories do not discharge either 
toxic pollutants or more than the 
equivalent of 25,000 gallons per day of 
domestic wastewater. 

(6) The ad valorem user charge sys-
tem shall distribute the operation and 
maintenance costs for all treatment 
works in the grantee’s jurisdiction to 
the residential and small nonresi-
dential user class, in proportion to the 
use of the treatment works by this 
class. The proportional allocation of 
costs for this user class shall take into 
account the total waste water loading 
of the treatment works, the con-
stituent elements of the wastes from 
this user class and other appropriate 
factors. The grantee may assess one ad 
valorem tax rate to this entire class of 
users or, if permitted under State law, 
the grantee may assess different ad va-
lorem tax rates for the subclass of resi-
dential users and the subclass of small 
nonresidential users provided the oper-
ation and maintenance costs are dis-
tributed proportionately between these 
subclasses. 

(7) Each member of the industrial 
and commercial user class described 
under paragraph (b)(4)(ii) of this sec-
tion and of the user class which pays 
no ad valorem taxes or receives sub-
stantial credits in paying such taxes 
described under paragraph (b)(4)(iii) of 
this section shall pay its share of the 
costs of operation and maintenance of 
the treatment works based upon 
charges for actual use (in accordance 
with § 35.929–1(a)). The grantee may use 
its ad valorem tax system to collect, in 
whole or in part, those charges from 
members of the industrial and large 
commercial class where the following 
conditions are met: 

(i) A portion or all of the ad valorem 
tax rate assessed to members of this 
class has been specifically designated 
to pay the costs of operation and main-
tenance of the treatment works, and 
that designated rate is uniformly ap-
plied to all members of this class: 

(ii) A system of surcharges and re-
bates is employed to adjust the reve-
nues from the ad valorem taxes col-
lected from each user of this class in 
accordance with the rate designated 
under paragraph (b)(7)(i) of this sec-
tion, such that each member of the 
class pays a total charge for its share 
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of the costs of operation and mainte-
nance based upon actual use. 

§ 35.929–2 General requirements for all 
user charge systems. 

User charge systems based on actual 
use under § 35.929–1(a) or ad valorem 
taxes under § 35.929–1(b) shall also meet 
the following requirements: 

(a) Initial basis for operation and main-
tenance charges. For the first year of 
operation, operation and maintenance 
charges shall be based upon past expe-
rience for existing treatment works or 
some other method that can be dem-
onstrated to be appropriate to the level 
and type of services provided. 

(b) Biennial review of operation and 
maintenance charges. The grantee shall 
review not less often than every 2 years 
the waste water contribution of users 
and user classes, the total costs of op-
eration and maintenance of the treat-
ment works, and its approved user 
charge system. The grantee shall revise 
the charges for users or user classes to 
accomplish the following: 

(1) Maintain the proportionate dis-
tribution of operation and maintenance 
costs among users and user classes as 
required herein; 

(2) Generate sufficient revenue to pay 
the total operation and maintenance 
costs necessary to the proper operation 
and maintenance (including replace-
ment) of the treatment works; and 

(3) Apply excess revenues collected 
from a class of users to the costs of op-
eration and maintenance attributable 
to that class for the next year and ad-
just the rate accordingly. 

(c) Toxic pollutants. The user charge 
system shall provide that each user 
which discharges any toxic pollutants 
which cause an increase in the cost of 
managing the effluent or the sludge of 
the grantee’s treatment works shall 
pay for such increased costs. 

(d) Charges for operation and mainte-
nance for extraneous flows. The user 
charge system shall provide that the 
costs of operation and maintenance for 
all flow not directly attributable to 
users (i.e., infiltration/inflow) be dis-
tributed among all users of the grant-
ee’s treatment works system based 
upon either of the following: 

(1) In the same manner that it dis-
tributes the costs of operation and 

maintenance among users (or user 
classes) for their actual use, or 

(2) Under a system which uses one of 
any combination of the following fac-
tors on a reasonable basis: 

(i) Flow volume of the users; 
(ii) Land area of the users; 
(iii) Number of hookups or discharges 

to the users; 
(iv) Property valuation of the users, 

if the grantee has a user charge system 
based on ad valorem taxes approved 
under § 35.929–1(b). 

(e) Adoption of system. One or more 
municipal legislative enactments or 
other appropriate authority must in-
corporate the user charge system. If 
the project is a regional treatment sys-
tem accepting wastewaters from other 
municipalities, the subscribers receiv-
ing waste treatment services from the 
grantee shall adopt user charge sys-
tems in accordance with section 
204(b)(1)(A) of the Act and §§ 35.929 
through 35.929–3. These user charge sys-
tems shall also be incorporated in ap-
propriate municipal legislative enact-
ments or other appropriate authority 
of all municipalities contributing 
wastes to the treatment works. The 
public shall be informed of the finan-
cial impact of the user charge system 
on them and shall be consulted prior to 
adoption of the system, in accordance 
with 40 CFR part 25. 

(f) Notification. Each user charge sys-
tem must provide that each user be no-
tified, at least annually, in conjunction 
with a regular bill, of the rate and that 
portion of the user charges or ad valo-
rem taxes which are attributable to 
waste water treatment services. 

(g) Inconsistent agreements. The grant-
ee may have preexisting agreements 
which address: (1) The reservation of 
capacity in the grantee’s treatment 
works, or (2) the charges to be col-
lected by the grantee in providing 
wastewater treatment services or re-
serving capacity. The user charge sys-
tem shall take precedence over any 
terms or conditions of agreements or 
contracts between the grantee and 
users (including industrial users, spe-
cial districts, other municipalities, or 
Federal agencies or installations) 
which are inconsistent with the re-
quirements of section 204(b)(1)(A) of 
the Act and these regulations. 
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